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Introductory notes 

The Swedish Supreme Court recently set aside that part of a Swedish 
arbitral award, made in February 2003 in an arbitration between Petrobart 
and the Kyrgyz Republic, in which the arbitral tribunal dismissed the 
arbitration for lack of jurisdiction (“Petrobart”). Under the Swedish 
Arbitration Act, such a negative ruling on jurisdiction is made in an award 
and it is subject to appeal in court (Sections 2, 27 and 36 of the Act). 
Contrary to the Svea Court of Appeal, the Supreme Court held that the 
tribunal should have applied the so-called “doctrine of assertion”1 when 
determining the issue whether it had jurisdiction under the arbitration 
clause contained in the Law of the Kyrgyz Republic on Foreign 
Investments in the Kyrgyz Republic (the “Foreign Investment Law”). 

In this paper, I comment on the Supreme Court judgment, as far as it 
deals with the doctrine of assertion and the tribunal’s jurisdiction, which in 
part may not be so easily done, given the judgment’s brief reasons. I will 
first describe the Petrobart arbitration, the Svea Court of Appeal judgment, 
and the Supreme Court judgment. Then, I will touch upon some cases on 
special courts’ jurisdiction referred to in the Supreme Court judgment.   
I will also comment on Justice Stefan Lindskog’s and Professor Lars 
Heuman’s leading commentaries on Swedish arbitration law, both of which 
were referred to by the Supreme Court. To better understand the judgment, 
I will also deal with a couple of articles referred to by Lindskog in his 
separate opinion, which, apart from Swedish law, briefly comment on some 
foreign (i.e., non-Swedish) courts’ jurisdictional approaches. After illustrating 
potential jurisdictional approaches in a couple of non-Swedish investment 
arbitrations, and touching upon the investment cases SwemBalt and Nagel,  
I set forth my specific comments on the Supreme Court judgment and 
Justice Lindskog’s separate opinion, as well as my conclusions, in the final 
section of this paper. 

                                                           
* FCIArb, DiplCArb, partner Vinge, www.vinge.se. 
1 Under this doctrine, when ruling on its jurisdiction, a court shall generally not examine the 
existence of the alleged facts on which the claimant relies to support the substantive relief 
sought. The court shall instead assume that those facts exist.  
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The Petrobart arbitration 
According to the arbitral award,2 the facts in the arbitration were as follows.  
Petrobart initiated arbitration under the UNCITRAL Arbitration Rules 

of 1976 against the Kyrgyz Republic seeking, among other things, a 
declaration that the arbitral tribunal had jurisdiction, and damages for 
breach of the Foreign Investment Law. Petrobart thus relied on the Foreign 
Investment Law, which provides for substantive protection of investments. 
Like investment treaties, the Foreign Investment Law contains definitions 
of “investment” and “investor.” Under the Foreign Investment Law, “investment 
dispute” means any dispute between a “foreign investor” and the Kyrgyz 
Republic concerning a “foreign investment.” The Foreign investment Law’s 
provisions on “Settlement of Investment Disputes” are to the effect that “an 
investment dispute between the Kyrgyz Republic and a foreign investor … shall be settled 
through arbitration,” if it cannot be amicably settled within a certain time. 
Those provisions also provide that the Kyrgyz Republic shall consent to the 
transfer of the investment dispute for the arbitration settlement by virtue of 
the Foreign Investment Law, and that a foreign investor’s agreement may 
be given, inter alia, at the moment of requesting arbitration. Further, under 
those provisions, the UNCITRAL Arbitration Rules are stated as one of the 
alternative sets of rules for settling disputes. 

The arbitrators3 determined in their first procedural order that the place of 
arbitration should be Stockholm, Sweden. Petrobart submitted – and fully 
explained on – that the tribunal was vested with jurisdiction as the Republic 
had consented to an investment dispute being referred to arbitration, and as 
Petrobart was a foreign investor which had made an investment as defined in 
the Foreign Investment Law. The Republic objected to the jurisdiction of the 
tribunal, submitting that Petrobart was not a foreign investor and that Petrobart 
had not made an investment as defined in the Foreign Investment Law.  

The tribunal noted that the parties had agreed to apply the UNCITRAL 
Arbitration Rules by way of the combined effect of the arbitration 
provisions in the Foreign Investment Law and Petrobart’s request for 
arbitration under those rules, that the parties were bound by the procedure 
for concluding an arbitration agreement as laid down in the Foreign 
Investment Law, that none of the parties had argued that the agreement per 
se was invalid, and that the crux of the matter thus was to determine the scope of 
application of the arbitration agreement.4 

                                                           
2 Available at the Svea Court of Appeal. 
3 Albert Jan van den Berg, Ahmed S. El-Kosheri and Kaj Hobér (chair). 
4 My italics. According to the award, as the Republic submitted that Petrobart was not a 
“foreign investor,” it is not evident what was meant by the statement in the award that no 
party argued that the arbitration agreement per se was invalid.  
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The tribunal held that its jurisdiction was limited to and by the provisions 
on arbitration set forth in the Foreign Investment Law, that its jurisdiction 
was consequently limited to “investment disputes,” and that, as a result of the 
definition of “investment disputes,” Petrobart had to be a “foreign investor” and the 
dispute had to concern a “foreign investment” for the tribunal to have 
jurisdiction. Petrobart was found to be a foreign investor within the meaning 
of the Foreign Investment Law. However, as the arbitrators found, after a full 
examination of the facts and evidence relied on, that Petrobart had not made 
a foreign investment, the arbitrators concluded that they lacked jurisdiction, 
and therefore dismissed Petrobart’s claims for lack of jurisdiction. 

The Svea Court of Appeal proceedings and judgment in Petrobart 

Before the Svea Court of Appeal, Petrobart submitted that the arbitrators 
should have found that they had jurisdiction by applying the Swedish 
procedural doctrine of assertion, and that Petrobart’s mere allegation that it had 
made an investment as defined in the Foreign Investment Law was thus 
enough to establish the arbitrators’ jurisdiction to determine the substantive 
issues submitted to them, as Petrobart’s allegation was in no event 
obviously unfounded.5 The Republic noted that Petrobart had not relied on 
the doctrine of assertion in the arbitration, and submitted that the doctrine 
did not operate as argued by Petrobart.  

The Svea Court of Appeal shared the opinion of the arbitral tribunal that 
the issue whether Petrobart had made an investment within the meaning of 
the Foreign Investment Law was decisive of the tribunal’s jurisdiction, and 
found that the tribunal had handled the jurisdictional issue correctly. As the 
Court also found that the tribunal’s finding that Petrobart had not made 
such an investment was correct, the tribunal’s negative jurisdictional ruling 
was upheld.6 

The Supreme Court judgment in Petrobart 

The Supreme Court dealt with the issues relevant to this paper, under the 
heading “The arbitral tribunal’s jurisdiction,” as follows:7 

In this case the arbitration is governed by Swedish law. 
Procedural issues are thus to be solved pursuant to Swedish law, 
although the arbitration rests on foreign law. 

                                                           
5 Italics added. 
6 For further details on the Svea Court of Appeal judgment, see Paulo Fohlin and Yohanna 
Nyberg, Court Rules on Doctrine of Assertion in International Law Office Newsletter, 23 May 2006, 
and Paulo Fohlin, The Doctrine of Assertion and Jurisdictional Issues in Investment Arbitration in 
Arbitraje comercial y arbitraje de inversión. El arbitraje en el Perú y el mundo, Instituto Peruano de 
arbitraje, 2008. 
7 This is the author’s translation and the author has sought to closely follow the Swedish 
wording in the original text of the Court’s opinion.  
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According to the Arbitration Act, Section 2, the arbitrators may 
determine their own jurisdiction to decide the dispute. It is an 
established principle in Swedish law that the arbitrators, when 
making that determination, shall apply the doctrine of assertion. 
However, there is some uncertainty as to the contents of that 
doctrine and its scope. [Here followed references to Swedish legal writing.] 

The core of the doctrine may be considered to be that the arbitral 
tribunal, when determining its jurisdiction, shall not examine the 
existence of those facts that the arbitral claimant alleges to be 
comprised by a legal relationship which is covered by the 
arbitration agreement. When determining the jurisdiction, the 
arbitral tribunal shall assume that those facts exist. 

An evident point of departure for the doctrine of assertion is that 
there is a binding arbitration agreement. One who has not 
entered into any arbitration agreement can thus not become 
bound to arbitrate by operation of the doctrine. Should it be 
disputed whether there is a binding obligation to arbitrate, the 
arbitral tribunal shall decide that issue when making the 
determination on its jurisdiction. 

Correspondingly, the rule is that the legal relationship which the 
arbitral claimant alleges to support a relief sought shall be covered 
by the arbitration agreement, either as this is common ground or 
as this has been determined in legal proceedings. If the parties 
disagree on the scope of the arbitration agreement, that dispute 
can thus not be decided with the assistance of the doctrine of 
assertion; the scope must be decided when making the 
determination on jurisdiction. 

The doctrine of assertion may be considered to apply in the same 
way when an arbitration, like in the case at hand, is based on law 
as when it is based on an agreement (cf. case law on the 
determination of special courts’ jurisdiction, e.g., NJA 1973 s. 1 
and NJA 1984 s. 705).  

When, in the case at hand, the arbitral tribunal determined its 
jurisdiction, it entered into a substantive trial of the issue whether 
Petrobart made “a foreign investment within the meaning of the 
Foreign Investment Law.” The arbitral tribunal found that this 
was not the case, and concluded that it did not have jurisdiction. 
The tribunal therefore dismissed Petrobart’s claim. 

Thus, the arbitral tribunal did not apply the doctrine of assertion, 
which it should have done. If the arbitral tribunal had applied the 
doctrine, it would have considered those facts that Petrobart 
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relied on as the basis for the determination of its jurisdiction. It 
was therefore wrong to dismiss Petrobart’s claim on the grounds 
that those facts did not exist. 

Petrobart’s relief sought, that the first and third paragraphs of the 
arbitral award shall be set aside, shall thus be granted.8 

The cases on special courts’ jurisdiction referred to by the  
Supreme Court 

As regards the case law on the determination of special courts’ 
jurisdiction, referred to by the Supreme Court, it is useful to know that the 
Swedish courts handling civil law disputes are divided into general courts 
and special courts. The general courts handle civil law disputes, unless the 
dispute falls under the specially defined jurisdiction of a special court. The 
special courts thus handle civil law disputes concerning certain defined 
subject matters. The Environmental Courts, the Land Courts and the 
Labour Court are currently among those special courts. 

In the case NJA 1973 s. 1 (I), the claimants claimed compensation before 
the relevant special court under the Environmental Protection Act for 
damage caused by certain work and other activities allegedly constituting 
“hazardous activity” under that Act. According to the Act, a person causing 
damage by hazardous activity was liable for that damage, and such a claim 
for damages was to be brought before the special court in question. The 
Act also contained a definition of hazardous activity. One of the respondents 
objected to the jurisdiction of the special court, submitting that the work 
and other activities which the claimants relied on did not qualify as 
hazardous activity under the Act. The other respondent also objected to the 
jurisdiction of the special court, submitting that it could not be made liable 
under the Act, and that it was thus not the “right party” to sue under the 
Act.  

The Supreme Court held that the special court had jurisdiction over both 
respondents in the case as the claimants alleged that the damage was caused by 
hazardous activity. The Court further held that the issue of whether one of 
the respondents was liable for the damage under the provisions of the Act 
related to the merits of the case and that this issue, like those facts that the 
claimants otherwise relied on to support their claims under the Act, should 
by tried on the merits by the special court in a judgment. 

One of the Supreme Court justices added, in a separate opinion, inter alia, 
that the special court, when determining its jurisdiction, shall assume those 

                                                           
8 These were the paragraphs in the dispositive or decision part of the award which provided 
that Petrobart’s claims were dismissed for lack of jurisdiction, and that Petrobart was 
ordered to compensate the Republic’s arbitration costs. 



114 STOCKHOLM INTERNATIONAL ARBITRATION REVIEW 2008:3 

 

facts which the claimant relies on to support his claim. He further stated that it 
may seem questionable whether the court, when making that determination, 
shall consider itself bound by the claimant’s qualification of the facts he relies 
on as hazardous activity, and that it may of course be the case that the facts 
relied on, contrary to the claimant’s submission, obviously do not constitute 
hazardous activity. He continued: “I do however believe that there are 
reasons also in such a case to consider the court free to entertain the 
claimant’s claim on its merits – and then of course to reject it in a 
judgment.” He also stated, inter alia, that it is desirable for several reasons to 
limit the number of issues to be tried as part of the court’s jurisdictional 
determination. 

The cases NJA 1973 s. 1 (II) and (III) also concerned claims for 
compensation under the Environmental Protection Act, and the 
respondents submitted objections to the jurisdiction of the special court, 
identical or similar to the objections in the just-mentioned case. The 
Supreme Court held that the special court had jurisdiction as the claimant 
alleged that he had suffered damage as a result of activities constituting 
hazardous activity, and that the issue whether one of the respondents could 
be made liable under the Act related to the merits of the case. In separate 
opinions in these cases, the above mentioned justice referred to his above 
mentioned separate opinion. 

In the case NJA 1984 s. 705, the claimant relied on an employment 
agreement, but the respondent disputed that the parties’ agreement 
constituted an employment agreement. The jurisdictional question was 
whether the case constituted a labour dispute as defined in the Procedural 
Act on Labour Disputes. The case was first tried at the first and second 
instances of the general courts, i.e., by the relevant district court and the 
court of appeal. The Supreme Court however held that the appeal from the 
district court judgment should have been tried by the Labour Court in 
accordance with the Procedural Act on Labour Disputes as the claimant 
relied on an alleged employment agreement. The court of appeal judgment 
was therefore set aside and the case was referred to the Labour Court. 

The separate opinion of Justice Stefan Lindskog in Petrobart 

In his separate opinion, Justice Stefan Lindskog stated, inter alia, the 
following.  

Lindskog noted that it is crucial with respect to the issue of the doctrine 
of assertion that the arbitral tribunal considered Petrobart’s investment as a 
so-called fact of “double relevance.” According to Lindskog, the tribunal 
thus regarded the requirement relevant to its jurisdiction; it was deemed 
necessary for the requirement to be met in order for the Foreign 
Investment Law to be applicable at all, and to establish the jurisdiction of 
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the tribunal. In addition, Lindskog continues, the investment-requirement 
constitutes a substantive prerequisite for compensation under the Foreign 
Investment Law.9  

Lindskog further states that to hold that the investment-requirement has 
such double relevance  means however that the requirement may be tried 
also in court, namely as part of the review of the jurisdictional issue.  If the 
court then reaches a different conclusion than the tribunal, an intricate 
situation may arise. It must however be assumed, Lindskog writes, that in a 
continued arbitration the tribunal would respect the court’s conclusion on 
the investment-requirement when determining its jurisdiction, otherwise a 
vicious procedural circle would arise. But how free would the tribunal then 
be, Lindskog asks, when trying that requirement on the merits of the case? 

By an application of the doctrine of assertion, that problem is avoided, 
according to Lindskog; the decision on the contents of the investment-
requirement then becomes a decision exclusively to be made by the arbitral 
tribunal. According to Lindskog, this is in line with what must be assumed 
to be one of the purposes where dispute resolution by way of arbitration is 
provided for, in general as well as in the provisions of the Foreign 
Investment Law. 

Lindskog further makes the following note in his separate opinion, which 
may be of interest to his interpretation of the arbitration clause in the 
Foreign Investment Law (when however giving an example in another 
context): “The arbitral claimant relies on a provision in a contract which 
contains a normal arbitration clause (in dubio such a clause covers all disputes 
under the contract).”10  

At the end of his separate opinion, Lindskog states that it has been said 
that there might be reasons for an exception to the doctrine of assertion when the 
arbitral claimant’s claim is manifestly groundless.11 The rationale behind this seems 
to be, according to Lindskog. that no one should be forced to defend 
himself in an arbitration against a claim which most certainly does not 
follow from a legal relationship covered by the arbitration agreement. What 
the applicable rule ought to be is, however, not completely evident, 
according to Lindskog,  If it is totally clear that the facts which the arbitral 
claimant relies on cannot lead to success within the frame of a legal 
relationship covered by the arbitration agreement, it may seem more 
appropriate for the arbitral tribunal to reject the claim on its merits than to 

                                                           
9 Thus, the “double” relevance. 
10 Italics added (here as elsewhere). 
11 An issue which we have seen was touched upon also in the separate opinion in the 1973 
Environmental Protection Act case on a special court’s jurisdiction, supra. 
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dismiss it [for lack of jurisdiction12]. As an example of such a totally clear 
case, Lindskog mentions a case where the arbitral claimant relies on a 
provision in a contract containing an arbitration clause, which provision 
obviously does not apply to the facts relied on.13 However, Lindskog also 
points to reasons supporting an exception for manifestly groundless claims 
to the doctrine of assertion, and then concludes that this question does not 
have to be solved in the case at hand. 

Leading commentaries referred to by the Supreme Court in Petrobart 

Some of Lindskog’s findings and views as set forth in his extensive 
commentary on Swedish arbitration law from 2005 may also be of interest, 
especially as his commentary were among those that the Supreme Court 
referred to in its reasons.14 As a fundamental starting point, Lindskog, like 
most Swedish commentators, states that general contract law principles 
apply to the formation of an arbitration agreement. An arbitration 
agreement may thus come into existence, or may thus be amended, for 
example, by party conduct, such as by requesting arbitration or otherwise.15 
Further, Lindskog touches upon third-party beneficiary contracts, where a 
third person is given (substantive) rights under the contract between the 
contracting parties, and where such a third person who wants to exercise 
those rights has to, or has the right to, arbitrate in accordance with an 
arbitration agreement concerning the (main) third party beneficiary 
contract.16  

Likewise, according to Lindskog, general contract law principles apply to 
the interpretation of arbitration agreements and thus to the determination 
of the scope of application of arbitration agreements, and there is in 
Lindskog’s view no reason to interpret the scope of arbitration agreements 
especially restrictively.17 Lindskog points to the fact that arbitration clauses 
often have a rather stereotyped formulation. For this and other reasons one 
should be able to expect that a certain presumption can be made with 
                                                           
12 My addition. 
13 Thus, to my understanding, in Lindskog’s example, the claimant’s claim is manifestly 
groundless as a matter of law; it is the claimant’s legal or contractual qualification of the facts he 
relies on that is obviously wrong. It seems to me that a claim may be manifestly groundless 
also as a matter of fact, namely where it is obvious, for some reason, that the facts relied on by 
the claimant cannot exist (although no examination of evidence has yet taken place).   
14 Stefan Lindskog, Skiljeförfarande. En kommentar, 2005. This is one of the leading Swedish 
commentaries on the subject, which Lindskog wrote before becoming a justice of the 
Supreme Court. 
15 P. 100 et seq. Note that there is no writing-requirement on an arbitration agreement under 
the Swedish Arbitration Act. 
16 Parentheses added. P. 113, footnote 73, p. 602 et seq. Lindskog does not however mention 
arbitration under investment treaties or investment laws in this context. 
17 P. 122, p. 198. 
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respect to the contents of the clause, according to Lindskog. Thus, in 
general, an arbitration clause contained in a contract document ought to 
cover the whole legal relationship, or relationships, governed in the 
document.18 “The fact that the arbitration clause includes choices of words 
which semantically mean a limitation of the scope thus ought not to hinder 
that the arbitration clause applies to all disputes due to the legal 
relationships governed in the contract, unless there are unequivocal grounds 
for holding otherwise.”19  

In his commentary, Lindskog describes the doctrine of assertion, much 
in the same way as the Supreme Court does in Petrobart.  The doctrine 
means that what is covered by the scope of application of the arbitration 
agreement is subject to the arbitration even if the (substantive) right in 
question is merely alleged, but it is not enough to allege that there is a 
binding arbitration agreement. The allegation is relevant only “in respect of 
effects which may flow from the main agreement. The doctrine of assertion 
has to the contrary no relevance to the question on the … scope of the 
arbitration agreement.”20  

Another leading commentary on Swedish arbitration law, also referred to 
by the Supreme Court in Petrobart, is Professor Lars Heuman’s well-known 
commentary.21 Referring to, inter alia, a 1948 Supreme Court case, where the 
arbitral tribunal was held competent to try a dispute as the respondent’s 
liability hinged on the assessment of the contract including a standard 
arbitration clause, Heuman states that the doctrine of assertion implies that 
a dispute comes under the arbitrators’ jurisdiction insofar as a party asserts 
that its claim is grounded on the contract with the arbitration clause. With a 
view to cases where the claim is based on the contract without having the 
least connection with it, the main rule has an exception, according to 
Heuman. The exception provides that the tribunal does not have 
jurisdiction if the claimant’s reference to the contract is manifestly 
groundless.22 Unlike Lindskog in his separate opinion in Petrobart, Heuman 
does not seem to put in question that the doctrine of assertion as applicable 
to arbitration is subject to an exception on manifestly groundless claims. 

Further, to my understanding relevant to the interpretation of the scope 
of application of an arbitration clause, and to the issue of “facts of double 
relevance” mentioned by Lindskog in his separate opinion, Heuman deals 

                                                           
18 P. 202 et seq.  
19 P. 203 et seq. 
20 P. 199. 
21 Reference is made to English version; Lars Heuman, Arbitration Law of Sweden: Practice and 
Procedure, 2003. 
22 P. 57 et seq, p. 80. 
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with cases when an issue arises as to whether a term in the contract 
constitutes either a prerequisite of the arbitral tribunal’s jurisdiction or a 
prerequisite of granting the relief sought on the merits. Heuman states that 
the distinction between clauses limiting the arbitrators’ jurisdiction and 
substantive stipulations cannot “exclusively” be made dependent on whether 
the term falls under or outside an arbitration clause.  In my understanding 
this means that normally the inclusion of the term in question in the formal 
arbitration clause indicates that the term is relevant to the jurisdiction of the 
tribunal. This is in line with what Heuman states in another context, where 
he notes that an error of a substantive nature23 does not exclude the 
possibility that there is also a procedural irregularity, which can result in a 
setting aside of the award. Here, Heuman states that, if the term has been 
made part of the arbitration clause, this supports the view that it is of a 
procedural nature24 or in any event both procedural and substantive.25 Heuman 
also states that the doctrine of separability26 does not preclude taking into 
account the substantive content of the contract when interpreting an 
arbitration agreement and assessing the scope of jurisdiction. He also notes 
that according to legal commentary, jurisdiction shall be based on the 
“typical party intent.” Thus, the doctrine of separability does not imply that 
the arbitration clause should be construed solely on the basis of its wording 
and with no regard to the content of the main contract.27 

Legal commentary referred to by Justice Lindskog in his separate 
opinion in Petrobart, and some non-Swedish national court 
jurisdictional approaches 

A reason why Petrobart – and many investment arbitrations – differ from 
normal straightforward commercial arbitrations, where the arbitration 
clause covers all disputes under the contract, is that the arbitration clause in 
the Foreign Investment Law – and the arbitration clauses in many 
investment treaties – contain the term “investment” and that this term is also 
found in the substantive protection provisions in question. Other 
investment treaties contain arbitration clauses, which do not include the 
word “investment,” to the effect that “disputes concerning this treaty,” or similar, 
shall be settled by arbitration. The latter clauses are more similar to standard 
arbitration clauses in commercial contracts. A situation similar to Petrobart 
can be found in the Rambøll case.28 This case concerned national courts’ 

                                                           
23 Which can not result in the setting aside of the award, my note. 
24 And thus subject to setting aside proceedings. 
25 Italics added. P. 610, p. 629 et seq. 
26 Note, thus not here the Doctrine of Assertion. 
27 P. 63 et seq. 
28 NJA 2005 s. 586.  A brief paper on Rambøll is available in English, by Paulo Fohlin and 
Shervin Shikhan, Court Rules on Jurisdiction under Article 5(1) of Brussels Convention in International 
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jurisdiction under the provision on forum solutionis in Article 5(1) of the 
Brussels Convention on Jurisdiction and the Enforcement of Judgments in 
Civil and Commercial Matters (“the Brussels Convention”).29 

Article 2 of the Brussels Convention provides for the main rule that 
persons domiciled in a signatory state shall be sued in the courts of that 
state. However, under Article 5(1) of the Convention, in matters relating to 
a contract, a person domiciled in a signatory state may be sued in another 
signatory state, at the place of performance of the obligation in question. In 
Rambøll, the claimant filed a lawsuit at a Swedish district court against 
Rambøll, who was domiciled in Denmark. Seeking payment from Rambøll, 
and relying on Article 5(1) of the Convention as to jurisdiction, the claimant 
submitted that he was entitled to payment under an agreement with 
Rambøll, for having helped Rambøll to establish a subsidiary company in 
Sweden. Rambøll objected to the jurisdiction of the Swedish courts, 
submitting that there was no agreement. In the Supreme Court, Rambøll 
filed a motion for the Court to refer to the European Court of Justice for a 
preliminary ruling on, inter alia, whether it is sufficient for the claimant to 
allege that an agreement has been concluded for a court to have jurisdiction 
pursuant to Article 5(1) of the Convention (as held by the district court and 
the court of appeal). This motion was rejected. As stated by the Supreme 
Court, the purpose of the Convention is not to harmonize the member 
states’ substantive or procedural rules of law, but only to determine which 
national court or courts that have jurisdiction, and to provide for the 
enforcement of judgments. Thus, the relevant national law is to apply (as 
long as that application does not endanger the efficiency of the 
Convention). 

The Supreme Court stated, inter alia, that in general factual circumstances 
relevant to the jurisdictional issues are not relevant to the merits of a case. 
However, in the case at hand, the same factual circumstances were relevant 
to the jurisdictional issue as to the merits of the case (“facts of double 
relevance,” as stated by the Court). The question was then, according to the 
Court, whether such circumstances have to be proved already within the 
context of the jurisdictional determination. The Court held that, when 
determining the jurisdictional issue in such cases, the courts should accept 
the facts relied on by the claimant as constituting an agreement, provided 
that the allegation of an agreement does not appear to be obviously 
unfounded on the facts alleged by the claimant or for any other reason. The 
Court stated that it was clear that what the claimant had submitted to 

                                                                                                                                  
Law Office Newsletter, 11 October 2005. The case is also dealt with by Paulo Fohlin,  
The Doctrine of Assertion and Jurisdictional Issues in Investment Arbitration, supra. 
29 The Brussels Convention still applied in relation to Denmark and the respondent was 
domiciled in Denmark. 
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support his claim amounted to an allegation to the effect that an agreement 
had been concluded, and found that the claimant’s allegation was not 
obviously unfounded. Thus, the Swedish district court was found to have 
jurisdiction. 

When, in his separate opinion, Lindskog deals with “facts of double 
relevance,” he refers to, inter alia, an article by Patrik Schöldström on the 
doctrine of assertion, where Schöldström comments on Rambøll and some 
other cases.30 Schöldström understands Rambøll and a previous Labour 
Court case31 to the effect that the Supreme Court and the Labour Court, for 
jurisdictional purposes, (1) accepted the facts relied on by the claimant to support 
his claim and then (2) determined whether the claimant’s legal qualification of those 
facts was manifestly groundless. Schöldström also mentions a court of 
appeal judgment from 2006, where the court of appeal held that the point 
of departure is that a special court’s jurisdiction shall be decided on the 
basis of the claimant’s qualification of the facts he relies on to support his 
claim, and that it follows from Rambøll that this qualification may however 
not be relevant if it is manifestly groundless.32 

In his separate opinion, Lindskog also refers to an article by Lennart 
Pålsson from 1999, on facts of double relevance and jurisdictional issues in 
national courts under the Brussels and Lugano Conventions and their 
provisions on forum solutionis, etc.33 Swedish case law, although sparse, and 
Swedish legal commentary supports, according to Pålsson, the view that the 
court has jurisdiction if the dispute, considered on the basis of the 
claimant’s factual submissions, is of a contractual nature. As to the view 
expressed by some, to the effect that the provision on forum solutionis does 
not apply where it is evident that there is no agreement, Pålsson writes that, 
most probably, such a conclusion can seldom be drawn with respect to the 
claimant’s factual submissions. Rather, Pålsson notes, it might be drawn 
with respect to the legal qualification of the dispute as contractual. This 
does not, however, represent any exception from the main view, according 
to Pålsson, as this view implies that it is only the claimant’s submissions on 
the factual circumstances that shall be accepted [for jurisdictional 
purposes34], not his legal qualification of the dispute.35 

                                                           
30 Patrik Schöldström, Kärandens påståenden som grund för domstols behörighet in Till minnet av Södra 
Roslags tingsrätt, p. 172 et seq. 
31 AD 1984 nr 147. 
32 P. 178 et seq. 
33 Lennart Pålsson, Dubbelrelevanta rättsfakta vid prövning av domstols behörighet in SvJT 1999 s. 315 
et seq. 
34 My addition. 
35 P. 321 et seq, p. 329. This view thus seems to deviate somewhat from the view expressed in 
the 2006 court of appeal case mentioned by Schöldström, supra. 
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According to Pålsson, the position on the scope of application of the 
provision on forum solutionis is the same, or similar, as in Sweden in, inter alia, 
Germany and Switzerland. The French position would require the claimant 
to submit full evidence when there are serious doubts as to the existence of 
the agreement. The English position is somewhere in between; the 
claimant’s mere allegation is not enough as he has to have “a good arguable 
case” that the alleged agreement exists. According to Pålsson, some English 
case law indicates that this only means that there has to be, on the basis of 
the submitted investigation, “a serious issue to be tried” or “a genuine and 
real dispute.” Although a recent case indicates that there has to be some 
degree of likelihood that the alleged agreement exists. There is a similar 
holding in a Norwegian case, according to Pålsson, requiring some 
“reasonable degree” of likelihood of the existence of the alleged agreement.36 

Some potential jurisdictional approaches in non-Swedish investment 
arbitrations 

After reviewing Pålsson’s position on, inter alia, the way non-Swedish 
national courts may handle certain jurisdictional issues, a very brief 
illustration may be useful. Of course this discussion is not exhaustive, but 
provides a glimpse into how jurisdictional issues may be handled in 
investment arbitrations taking place outside Sweden. This might also be of 
some interest as to potential relevant distinctions to be kept in mind. 

In a NAFTA37 arbitral award in the Methanex case, between the Canadian 
company Methanex and USA, the arbitral tribunal38 formulated these issues, 
with regard to its jurisdiction:39 

First, in applying the relevant legal principles to the assumed facts, 
does the Tribunal have definitively to decide the legal meaning of 
the relevant provisions of Chapter 11? Or is it sufficient for the 
Tribunal to establish that Methanex’s interpretation is ‘arguable’ 
or (since such interpretations were indeed argued by Methanex) 
‘well arguable’ or argued to some higher standard? There is then a 
second question: is the same test to be applied to the provisions 
of Chapter 11 creating jurisdiction … as to those creating substantive 
obligations …? 

The arbitral tribunal held as follows:40 

                                                           
36 P. 323 et seq. 
37 North American Free Trade Agreement, concluded between Canada, Mexico and USA. 
38 William Rowley, Warren Christopher and Van Vechten Veeder (chair). 
39 Methanex v. USA (Partial Award) 2002, paragraph 113. My italics. 
40 Paragraph 121 of the award. My italics. 
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… there is no necessity at the jurisdictional stage for a definitive 
interpretation of the substantive provisions relied on by a claimant: 
the jurisdiction of the arbitration tribunal is established without 
the need for such interpretation. Indeed a final award on the 
merits where a NAFTA tribunal determines that the claimant has 
failed to prove its case within these substantive provisions cannot 
signify that the tribunal lacked jurisdiction to make that award. 
On the other hand, in order to establish its jurisdiction, a tribunal 
must be satisfied that Chapter 11 does indeed apply and that a 
claim has been brought within its procedural provisions. This 
means that it must interpret, definitively, Article 1101(1)41 and 
decide whether, on the facts alleged by the claimant, Chapter 11 
applies. Similarly, insofar as the point is in issue, the tribunal must 
establish that the requirements of Articles 1116-112142 have been 
met by a claimant, which will similarly require a definitive 
interpretation of those provisions … 

In an ICSID arbitration between the Turkish company Bayindir and 
Pakistan, under the bilateral investment treaty between Turkey and 
Pakistan, the arbitral tribunal43 held differently on similar jurisdictional 
issues. The arbitration clause in the treaty between Turkey and Pakistan 
covers disputes between the host state and an investor “in connection with his 
investment.” It was common ground in the arbitration that the tribunal’s 
jurisdiction was contingent upon Bayindir having (actually) made an investment 
within the meaning of the treaty.44 (Further, there had to be an “investment” 
within the meaning of Article 25 of the ICSID convention for the case to 
qualify as an ICSID arbitration.) There were, however, additional 
jurisdictional issues to cover, according to the tribunal, as follows:45 

… the Tribunal’s first task is to determine the meaning and scope 
of the provisions which Bayindir invokes as conferring 
jurisdiction and to assess whether the facts alleged by Bayindir fall 
within those provisions or are capable, if proved, of constituting breaches 
of the obligations they refer to. In performing this task, the 

                                                           
41 Which provides, roughly, that Chapter 11 applies to measures adopted by a NAFTA Party 
relating to investors of another NAFTA Party, and to investments of such investors. 
42 Article 1116 provides, roughly, that an investor may submit to arbitration a claim that a 
NAFTA Party has breached an obligation under, inter alia, the substantive Chapter 11 
provisions and that the investor has suffered damage as a result thereof. Articles 1117 – 1121 
contain procedural provisions on questions such as pre-arbitration steps to negotiate and 
notice of intention to arbitrate. 
43 Karl-Heinz Böckstiegel, Franklin Berman, Gabrielle Kaufmann-Kohler (chair). 
44 Bayindir v. Pakistan  (Decision on Jurisdiction, ICSID Case No. ARB/03/29, 2005), 
paragraph 105. 
45 Paragraph 197 of the decision. Italics added. 
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Tribunal will apply a prima facie standard, both to the determination of 
the meaning and scope of the BIT provisions and to the assessment 
whether the facts alleged may constitute breaches. If the result is 
affirmative, jurisdiction will be established, but the existence of 
breaches will remain to be litigated on the merits. 

The tribunal concluded, later on in its decision:46 

… the threshold at the jurisdictional level, which implies a prima 
facie standard, is different from the standards which the claimant 
will have to discharge on the merits to show an actual treaty 
breach. 

SwemBalt 

In the case SvemBalt, on the enforcement in Sweden of an arbitral award 
made in Denmark under the bilateral investment treaty between Sweden 
and Latvia, the Swedish rule on refusal of enforcement of foreign awards 
dealing with issues falling outside the scope of the arbitration agreement 
applied (the Swedish Arbitration Act, Section 54, thus mirroring the 
corresponding provision of the New York convention 1958).47 The 
arbitration clause in that treaty covers disputes between the host state and 
an “investor” concerning the interpretation or the application of the treaty. 
The arbitration clause in the Swedish Latvian investment treaty is different 
from most of the arbitration clauses concerning disputes between an 
investor and the host state contained in the Swedish treaties, since most of 
these clauses cover disputes between an investor and the host state 
“concerning an investment.” 

In this case, when determining whether the award dealt with issues not 
covered by the arbitration agreement, the Svea Court of Appeal reviewed 
whether the claimant was an investor as defined in the treaty.  But it did not 
review whether the claimant had made an investment as defined in the 
treaty, in spite of the fact that Latvia objected to the jurisdiction of the 
arbitral tribunal also for the alleged reason that no investment was made. 
The Court held that the question whether there was an investment as 
defined in the treaty did not fall within the scope of the Court’s review in 
the case at hand. Evidently, the Court interpreted the arbitration agreement 
to the effect that the arbitral claimant had to qualify as an “investor” for the 
arbitral tribunal to have jurisdiction, whereas the existence of an “investment” 
was not relevant to the tribunal’s jurisdiction. The Supreme Court rejected 
Latvia’s appeal from the Svea Court of Appeal’s decision. (The award was 

                                                           
46 Paragraph 263 of the decision. 
47 NJA 2002 C s 62 (Ö 4303-02). Also dealt with by Paulo Fohlin, The Doctrine of Assertion and 
Jurisdictional Issues in Investment Arbitration, supra. 
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further followed by unsuccessful challenge proceedings brought by Latvia 
in Denmark.)48 

Latvia had submitted also in the arbitration that the tribunal did not have 
jurisdiction since the asset relied on by the claimant did not qualify as an 
investment. With respect to jurisdiction, the tribunal49 stated, inter alia, that it 
was satisfied that SwemBalt was an investor within the meaning of the treaty. 
Before turning to Latvia’s submission that SwemBalt had made no 
investment, the arbitral tribunal concluded that it had jurisdiction. There is no 
doubt that the tribunal held that the issue whether SwemBalt had made an 
investment within the meaning of the treaty was not relevant to the 
jurisdiction of the tribunal. Different from the Petrobart arbitration, this issue 
thus only related to the merits of the case, in the opinion of the tribunal.50 

Nagel 

In the Nagel case, an arbitral award made in Sweden under the bilateral 
investment treaty between the UK and the Czech Republic was dealt with in 
appeal proceedings before the Svea Court of Appeal.51 Similar to the Kyrgyz 
Foreign Investment Law, the relevant arbitration clause in this treaty provides 
that disputes between an “investor” and the host state … in relation to an 
“investment” shall be settled by arbitration.52 However, the arbitral tribunal53 
approached the jurisdictional issue differently than the Petrobart tribunal. 

The Nagel tribunal held54 that the question whether Nagel was an 
investor who made an investment within the meaning of the treaty was a 
question which could not be easily decided as a preliminary question of 
                                                           
48 See Stockholm Arbitration Report 2003:2. 
49 Kaj Hobér, Gustaf Möller and Allan Philip (chair). It is of some interest that Hobér was 
an arbitrator (chair) also in the Petrobart tribunal, given the different jurisdictional findings in 
the two arbitrations, which mirrored the different wordings of the two applicable arbitration 
clauses. 
50 The award, dealt with in SIAR 2004:2, is available at http://ita.law.uvic.ca/ 
annulment_judicialreview.htm. 
51 Where I acted as counsel for Mr. Nagel together with my colleague Jonas Rosengren. See 
SIAR 2006:2, and Paulo Fohlin, The Doctrine of Assertion and Jurisdictional Issues in Investment 
Arbitration, supra. Parts of the award are available at the Svea Court of Appeal. 
52 Article 8(1) of the treaty provides: “Disputes between an investor of one Contracting 
Party and the other Contracting Party concerning an obligation of the latter under Articles 2 
(3), 4, 5 and 6 of this Agreement in relation to an investment of the former … shall … be 
submitted to arbitration … ” The Nagel tribunal held that disputes concerning substantive 
protection obligations under Articles other than those Articles expressly mentioned in the 
arbitration clause were not covered by the arbitration clause and thus fell outside the 
tribunal’s  jurisdiction. 
53 Martin Hunter, Herbert Kronke and Hans Danelius (chair, former Swedish Supreme 
Court justice). 
54 Paragraph 268 of the award. 
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jurisdiction.  Rather, it required a more detailed analysis of the treaty and of 
the facts of the case, and should be treated as relating to the merits of the 
case. The tribunal stated that it found support for this approach in the so-
called theory of double relevance in principles of international civil procedure 
and, in particular, under the former Brussels convention. According to this 
theory, the tribunal held, facts which need to be established both for 
assuming jurisdiction and for the claim to succeed on the merits are to be 
taken as given for purposes of the former, if the claimant alleges those facts 
in a way justifying an examination on the merits. It followed that the tribunal 
would deal with the question in a later part of the award where the facts 
relevant to the merits of Nagel’s claim were analysed. 

Nagel submitted before the Svea Court of Appeal that the tribunal, when 
dealing with the jurisdictional issue, accepted Nagel’s mere allegation that 
he had made an investment within the meaning of the treaty.  Nagel argued 
that it was not correct thus to decide the jurisdictional issue with an 
application of the doctrine of assertion. Considering that the tribunal, later 
in its award, under the heading “The Merits,” found that Nagel had made 
no investment within the meaning of the treaty and that therefore the 
Czech Republic had committed no “expropriation” under Article 5 of the 
treaty55, Nagel submitted that the award was in effect (de jure) an award 
according to which the tribunal did not resolve the substantive issue 
submitted to them (the issue of expropriation).  Therefore, Nagel argued, 
the tribunal should have made an express award terminating the arbitral 
proceedings for lack of jurisdiction (in accordance with the Swedish 
Arbitration Act, Section 27). Such a negative ruling on jurisdiction in an 
award would have been subject to appeal under Section 36 of the 
Arbitration Act. Nagel submitted that a tribunal cannot deprive a party his 
right to appeal from an award under Section 36 by treating an issue, which 
constitutes under the correct interpretation of the arbitration agreement a 
jurisdictional issue, as an issue related to the merits of the case. The Svea 
Court of Appeal dismissed Nagel’s challenge, briefly holding that the 
arbitral award was an award on the merits not subject to appeal under 
Section 36 of the Act. The Svea Court of Appeal did not grant leave to 
appeal to the Supreme Court.56 

                                                           
55 Cf. paragraphs 335 and 336 of the award. 
56 Under the Swedish Arbitration Act, Section 43, it is the court of appeal that decides, in 
connection with its judgment or decision, whether leave to appeal should be granted. It is 
difficult to understand why leave to appeal was not granted in Nagel, when it was granted in 
Petrobart. These cases probably constitute a good example supporting the view de lege ferenda 
that the question of leave to appeal ought to be determined by the Supreme Court, and not 
the court of appeal. Nagel challenged, without success, the Svea Court of Appeal 
determination before the Supreme Court on alternative grounds under the Swedish Code of 
Judicial Procedure, Case Ö 3887-05. 
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Comments and conclusions on the Supreme Court judgment and 
Justice Stefan Lindskog’s separate opinion in Petrobart 

Setting aside of arbitral tribunals’ jurisdictional rulings 

Like in other jurisdictions, an arbitral award dealing with substantive 
issues may be set aside by a court under Swedish law, if there was no 
arbitration agreement between the parties or if the substantive issues dealt 
with were not covered by the arbitration agreement, the Swedish 
Arbitration Act, Section 34. (Compare with the UNCITRAL Model Law on 
International Commercial Arbitration 1985, Article 34, and the 
corresponding provisions of the New York Convention). Also under the 
ICSID Convention 1965 such an award may be set aside, by an ICSID ad 
hoc committee.57 There is international consensus that both those questions 
on the existence and scope of the arbitration agreement are decisive of the 
jurisdiction of the arbitral tribunal.58 Considering this fundamental rule, it is 
not surprising that the Supreme Court restricted the application of the 
doctrine of assertion to cases where the arbitration agreement or the scope 
of application of the arbitration agreement is not in dispute. 

Under the Swedish Arbitration Act, there is also court review of an 
arbitral tribunal’s determination that there is no arbitration agreement or 
that the dispute falls outside the scope of the arbitration agreement, and 
that the tribunal therefore lacks jurisdiction (Sections 2 and 36 of the Act). 
According to the legislative preparatory works to the Swedish Act, in 
principle, there always has to be an opportunity to question on the 
arbitrators’ jurisdiction in a certain dispute to a court, including in cases 
where the arbitrators have not ruled on the substantive issues submitted to 
them for lack of jurisdiction.59 As stated in the preparatory works, a setting 
aside of the arbitrators’ negative determination on jurisdiction under 
Section 36 means that it is determined with binding effect that there is an 
arbitration agreement applicable to the dispute.60 Among other jurisdictions 
than Sweden, there are those that, like what follows from the Model Law as 
such, do not provide for appeal from negative rulings on jurisdiction, and 
                                                           
57 Article 52(1)(b) of the ICSID Convention provides that a party may request annulment of an 
ICSID award on the ground that the arbitral tribunal has manifestly exceeded its powers. The 
request will be dealt with by an ad hoc committee of three persons according to Article 52(3). 
58 Cf., inter alia, Stefan Kröll, Recourse against Negative Decisions on Jurisdiction in Arbitration 
International, Vol. 20, No. 1 (2004), p. 55 – 72, and Lawrence GS Boo, Ruling on arbitral 
jurisdiction – Is that an award? in Asian International Arbitration Journal, Vol. 3, No. 2 (2007), p. 
125 – 141. 
59 Proposition (Government Bill) 1998/99:35, Ny lag om skiljeförfarande, p. 76, p. 172 – 174. 
This is confirmed in legal writing, such as by Bengt Olsson and Johan Kvart in Lagen om 
skiljeförfarande, En kommentar, 2000, p. 52 et seq., p. 139 et seq. and p. 155. 
60 Government Bill, p. 238. See also, inter alia, Bengt Olsson and Johan Kvart, supra, p. 156 et 
seq., and Lars Heuman, supra, p. 521 et seq. 
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there are those, including some Model Law countries, where appeal from 
negative rulings is expressly provided for, or where the right to appeal 
follows from case law.61 As for ICSID arbitrations, an ad hoc committee has 
held that negative jurisdictional determinations, like positive determinations, 
are subject to annulment.62 Such a possibility of appeal from negative 
determinations on jurisdiction can, of course, be provided for regardless of 
whether or not it follows from the applicable arbitration law, like in 
Sweden, that a termination of the arbitration for lack of jurisdiction shall be 
made in an “award.” Especially in common law jurisdictions, some may find 
it awkward to call such a determination an “award” as it does not deal with 
any substantive issue.63 

The interpretation of the arbitration clause 

The Petrobart arbitral tribunal held that it followed from the arbitration 
clause in the Foreign Investmen Law that its jurisdiction was limited to 
“investment disputes.” It held that as a result thereof, Petrobart had to be a 
“foreign investor” and the dispute had to concern a “foreign investment” for the 
tribunal to have jurisdiction. Evidently according to the tribunal’s 
interpretation of the clause, it was not enough that Petrobart alleged such 
facts which, if proved, would qualify as “investor” and “investment.” In the 
tribunal’s view, such facts also had to be proved for the tribunal to have 
jurisdiction. Accordingly, with that interpretation of the arbitration clause, 
the tribunal could find that it lacked jurisdiction, and thus dismiss 
Petrobart’s claims for lack of jurisdiction, either if the facts relied on by 
Petrobart did not qualify as “investor” or “investment” or if the facts relied 
on by Petrobart were not proved to exist. 

Thus, the tribunal’s view was to the effect that the correct interpretation 
of the arbitration clause was that the existence of an “investment” was a 
prerequisite of the jurisdiction of the tribunal, although the term “investment” 
was, of course, also found in the substantive provisions of the Foreign 
Investment Law. Also, on the face of the award and its summary of the 
parties’ positions and arguments, both Petrobart and the Kyrgyz Republic 
apparently proceeded from that understanding of the scope of the arbitration clause in the 
arbitration. However, this mutual understanding of the parties to the 

                                                           
61 Kröll, and Boo, supra. 
62 Compania de Aguas del Aconquija SA and Vivendi Universal v. Argentine Republic (Decision on 
Annulment, Case No. ARB/97/3, 2002); the ad hoc committee held that it is settled that an 
ICSID tribunal commits an excess of powers not only if it exercises a jurisdiction it does not 
have, but also if it fails to exercise a jurisdiction it possesses, Kröll, supra. 
63 Cf. Kröll, and Boo, supra. For arguments supporting that also negative jurisdictional 
rulings ought to be subject to court review de lege ferenda, see Paulo Fohlin, A Case for a Right of 
Appeal from Negative Jurisdictional Rulings in International Arbitrations Governed by the UNCITRAL 
Model Law in Asian Dispute Review, October 2008. 
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arbitration was not, as far as I can see in the court judgments, relied on 
before the courts by the Republic as an argument on the correct 
interpretation of the scope of the parties’ arbitration agreement, although 
the Republic pointed out that Petrobart did not rely on the doctrine of 
assertion in the arbitration. 

 Given the brief reasons of the Supreme Court, it is not so easy to see in 
what respect the tribunal was wrong in the Supreme Court’s opinion. 
Firstly, the Court did not mention that the tribunal fully examined the 
merits of Petrobart’s investment-allegation for the reason that the tribunal 
considered the existence of an investment to be decisive of the tribunal’s 
jurisdiction under the arbitration clause. Secondly, the Court did not explain 
why this interpretation of the scope of the arbitration clause made by the 
tribunal was incorrect. The Court did not at all expressly address the 
tribunal’s interpretation of the scope of the arbitration clause, and did not 
say that the investment-requirement was not relevant to the jurisdiction of 
the tribunal under the correct interpretation of the arbitration clause. It is 
therefore possible, and likely in my view, that the Court shared the tribunal’s 
opinion that the investment-requirement was relevant to the tribunal’s jurisdiction, 
however in a more limited way than the tribunal held.64 

The Supreme Court’s statements, to the effect that the tribunal, when 
determining its jurisdiction, shall assume the existence of the facts that in 
the claimant’s submission qualify as a relationship covered by the 
arbitration agreement (such as, to my understanding, an “investment”), that 
the relationship which the claimant relies on shall be covered by the 
arbitration agreement, and that the scope of the arbitration agreement must 
be decided when making the determination on jurisdiction, likely, mean that 
– and only that – (1) the Petrobart tribunal should have assumed the existence of 
those facts Petrobart relied on as constituting an “investment,” and that (2) the 
tribunal should then, due to the contents of the arbitration clause, have determined 
whether those facts constituted an “investment” under the correct interpretation of 
the investment-requirement. Further, the concluding statement of the 
Court, to the effect that the tribunal should have considered those facts 
Petrobart relied on as the basis for the jurisdictional determination, and that 
it was therefore wrong to dismiss Petrobart’s claim on the grounds that 
those facts did not exist, indicates in my view that the Court meant that the 
error of the tribunal was limited in this way. Thus, I think it is less likely that 
the Supreme Court meant that there was no investment-requirement at all 
relevant to the tribunal’s jurisdiction under the correct interpretation of the 
scope of the arbitration clause and only an investment-requirement relevant 
to the substantive protection provisions of the Foreign Investment Law.  

                                                           
64 Here, Justice Lindskog probably had another opinion than the Supreme Court majority, 
which I will revert to infra. 
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Hence, if my above understanding of the likely meaning of the judgment 
is correct, where, in a case on a similar arbitration clause containing the 
term “investment,” an arbitral tribunal finds that it lacks jurisdiction as the 
facts relied on by the claimant do not qualify as an “investment” under the 
tribunal’s interpretation of the investment-requirement, and therefore 
dismisses the claim in an award under Section 27 of the Arbitration Act, the 
claimant has the right to appeal from that award.  In other words, the 
claimant would have the right to a review of the tribunal’s interpretation of 
the investment-requirement of the arbitration clause, under Section 36 of 
the Act. 

Is the Supreme Court’s view, as understood above, in accordance with 
the “typical partite intent” or, differently put, the reasonable intention and 
understanding of a host state and an investor? What does a dispute 
“concerning an investment” reasonably mean for jurisdictional purposes? Many 
treaties provide that disputes “concerning this treaty” shall be settled by 
arbitration, which is arguably wider.  Also for other reasons, the former 
clause probably typically means that the jurisdiction is in some way limited 
as a result of the investment-requirement, compared to the latter clause, 
which would be in accordance with the opinion of both the Petrobart 
tribunal and the Supreme Court, as understood above. 

However, does the former clause, containing an investment-requirement, 
also reasonably mean that the host state is willing to give the tribunal 
jurisdiction only if the investment-requirement is met as a matter of proved 
facts? Is it the intention of the typical host state, when using the former 
clause, that the host state shall thus have the possibility to set aside a 
tribunal’s positive jurisdictional investment-finding, not only as a matter of 
law, but also as a matter of fact, whether in setting aside proceedings in 
court or in ad hoc committee proceedings under the ICSID Convention? 
Perhaps, the normal intention behind the use of the former wording of an 
arbitration clause is inconsistent with letting the arbitral tribunal have the 
final word on the existence of an “investment.” It may be that the normal 
host state, by adding the investment-requirement to the arbitration clause, 
wants the relevant national court, whether at the seat of the arbitration or 
where enforcement may be sought, or and ICSID ad hoc committee, to be 
able to review the arbitrators’ finding and thus safeguard that the arbitrators 
cannot make a valid or enforceable award, unless there was de facto as well as 
de jure an “investment.” 

Does the typical host state at all distinguish between these two potential 
different effects of the former clause, containing the investment-
requirement, i.e., between the question of law and the question of fact? If 
the typical host state does not make this distinction, is it then appropriate 
for the Supreme Court to make it, or more appropriate to follow the 
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Petrobart tribunal’s approach? In any event, it would have been interesting to 
know the Supreme Court’s considerations on the reasonable interpretation 
of the arbitration clause in this respect. 

Contrary to the Supreme Court, Justice Lindskog, in his separate opinion, 
expressly addressed the Petrobart tribunal’s interpretation of the arbitration 
clause. According to Lindskog, the tribunal regarded the investment-
requirement to be relevant to its jurisdiction. It was, Lindskog wrote, 
deemed necessary for the requirement to be met “in order for the Foreign 
Investment Law to be applicable at all,” and to establish thereby the 
jurisdiction of the tribunal. I agree that the tribunal considered the 
investment-requirement relevant to its jurisdiction. However, the reasons in 
the award do not indicate that the tribunal considered the jurisdictional 
question in terms of the applicability of the Foreign Investment Law as such. 
Rather, the tribunal found the investment-requirement relevant to the 
applicability of the arbitration clause contained in the Foreign Investment 
Law, and thus to the jurisdiction of the tribunal. Compare the different 
holding in the SwemBalt case, where the arbitration clause did not contain 
any investment-requirement, but the treaty as such, similar to the Foreign 
Investment Law and like other investment treaties, contained an 
investment-definition, as well as an investor-definition. 

Also contrary to the Supreme Court, Lindskog made a note to the effect 
that to hold the investment-requirement relevant to jurisdiction would 
“however” mean that the investment-requirement would be subject to 
review in court. This may, though, be exactly what the host state typically 
intends when using an arbitration clause, such as the one in the Foreign 
Investment Law, including the investment-requirement. Under my above 
understanding of the likely meaning of the Supreme Court judgment, the 
tribunal’s interpretation of the investment-requirement included in an 
arbitration clause, such as the one at hand in Petrobart, is subject to court 
review under Sections 34 and 36 of the Arbitration Act, whether the award 
in question contains a negative or positive ruling on jurisdiction. 

Justice Lindskog continued to the effect that if the court, in its review, 
reaches another conclusion than the tribunal, an intricate situation may 
arise. An application of the doctrine of assertion would solve this 
“problem,” according to Lindskog, as the decision on the contents of the 
investment-requirement then becomes a decision exclusively to be made by 
the tribunal. This would, according to Lindskog, be in line with one of the 
purposes of providing for resolving disputes by arbitration. Although 
Lindskog thus addressed the tribunal’s interpretation of the scope of the 
arbitration clause, he did not expressly deal with the natural point of 
departure when interpreting the clause, i.e., the wording of the clause, and with 
what the typical intention may be where the arbitration clause, like in the 
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Foreign Investment Law, includes the word “investment,” as compared to 
arbitration clauses in the context of investment disputes, which do not 
include that word but have what might be perceived as a more general 
wording. Lindskog’s express analysis was instead limited to the effect that 
would follow from the holding of the arbitral tribunal, i.e., the effect that 
court review of the jurisdictional determination would be available, and a 
purpose by providing for arbitration, where Lindskog probably had finality 
and/or the avoidance of court-interference in mind. Such considerations 
ought not, however, override the typical host state’s intention on the 
jurisdictional issue following from a reasonable understanding of the 
wording of the arbitration clause. 

Moreover, in jurisdictions where, like in Sweden, not only a positive 
ruling of the arbitrators that they have jurisdiction, but also a negative ruling 
that they lack jurisdiction, is subject to court review, the normal investor 
may have sound reasons to expect that the relevant national court shall 
safeguard his right to arbitrate against the host state, when the arbitration 
clause provides that an “investment” dispute “shall be settled by arbitration.” The 
same applies for the investor’s expectation that an ad hoc committee shall 
safeguard his right to arbitrate where the ICSID Convention applies. It is 
true that one important purpose when providing for arbitration is that the 
arbitrators shall generally have the final word, but it is equally important 
that a promise to arbitrate, such as a promise made by a host state with 
respect to an “investment dispute,” is upheld, as evidenced by the New 
York Convention. Article II.1 of the New York Convention obliges each 
contracting state to recognize arbitration agreements. Article II.3 provides 
that the court of a contracting state, when seized of an action in a matter 
which is the subject of an arbitration agreement shall, at the request of one 
of the parties, refer the parties to arbitration, unless “it” finds that the said 
agreement is null and void, inoperative or incapable of being performed. 
This seems to mean that the state, through its court, is supposed to 
recognize the arbitration agreement and refer the parties to arbitration, 
unless the court itself after examining the jurisdictional question finds that 
there was no arbitration agreement, or no applicable arbitration agreement. 
Of course, if the term found in the arbitration clause is held by the court, by 
way of a reasonable interpretation of the arbitration agreement, not to be 
relevant to the arbitrators’ jurisdiction, there is no problem in this respect.  
But the question is whether Justice Lindskog’s view – that the investment-
requirement was not at all relevant to the tribunal’s jurisdiction – reflects 
the reasonable expectations of an investor and the host state as to the true 
meaning of the arbitration clause in the Foreign Investment Law. The same 
question is to some degree relevant to the Supreme Court’s likely view, as 
understood above, i.e., with respect to the question on an (actual) existence 
of an “investment” as a prerequisite of the tribunal’s jurisdiction. 
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In addition, it is not easy to understand that an application of the doctrine of 
assertion could be allowed to solve the “problem” of the effect of available 
court review, and the “intricate” situation which may arise, as stated by 
Lindskog, as, to my understanding, the issue Lindskog dealt with was no 
other than the issue on the correct interpretation of the disputed scope of 
the arbitration clause. As held by the Supreme Court for good reasons, the 
doctrine cannot operate as a tool for interpreting the scope of the 
arbitration clause when in dispute.  This is also in accordance with what 
Lindskog states in his commentary on arbitration law mentioned above: the 
claimant’s allegation is relevant only “in respect of effects which may flow 
from the main agreement. The doctrine of assertion has … no relevance to 
the question on the … scope of the arbitration agreement.”65 Thus, as the 
doctrine is relevant only “in respect of effects which may flow from the 
main agreement,” it is, in (my) other words, not relevant in respect of 
effects which may flow from the arbitration agreement, namely in respect 
of an obligation to arbitrate a certain disputed issue which may flow from 
the arbitration agreement. An obligation to arbitrate cannot arise as a result 
of the other party’s mere allegation. 

As for the intricate situation in a continued arbitration referred to by 
Justice Lindskog, in case the court, contrary to the arbitrators, finds that the 
arbitrators had jurisdiction, this cannot in my view in itself have any 
considerable bearing upon the correct interpretation of the scope of the 
arbitration agreement.  That situation must be deemed contemplated by the 
legislature when adopting the express provision on appeal from negative 
rulings on jurisdiction (Sections 2 and 36 of the Arbitration Act), one 
purpose of which was to enable the courts to set aside arbitrators’ negative 
rulings on jurisdiction in order to hold the respondent to his promise to 
arbitrate in a continued – or “new” – arbitration. 

Justice Lindskog’s note in his separate opinion, although made in 
connection with another issue, to the effect that a normal arbitration clause 
in dubio covers all disputes under the contract, like the statement in his 
commentary on a presumption to the effect that, in general, an arbitration 
clause contained in a contract document ought to cover the whole legal 
relationship, or relationships, governed in the document,66 might partly 
explain his above approach to the interpretation of the arbitration clause in 
the Foreign Investment Law. In (my) other words; the scope of application 
of a standard arbitration clause contained in a commercial main contract is 
in dubio interpreted to be intended to cover all substantive disputes 
concerning the main contract. With respect to investment treaties and 
investment laws, that principle, if applicable, would mean that the scope of 
                                                           
65 P. 199. 
66 P. 202 et seq.  
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application of a standard arbitration clause in an investment treaty or an 
investment law in dubio covers all substantive disputes concerning the 
investment treaty or the investment law. Perhaps, Lindskog had such a 
principle in mind when addressing the scope of the arbitration clause 
contained in the Foreign Investment Law in his separate opinion. However, 
if there is a “standard” arbitration clause in investment treaties or 
investment laws, how is it formulated? Maybe there exists more than one 
“standard” clause in this context? Further, if a standard arbitration clause in 
these contexts in dubio would cover all disputes under the investment treaty 
or investment law, did not the wording of the arbitration clause in the 
Foreign Investment Law deviate from such a standard clause clearly enough 
to rebut that presumption, i.e., to the effect that not all substantive disputes 
under the Foreign Investment Law were covered by the arbitration clause? 
How explicit would the wording of an arbitration clause have to be to 
override a potential presumption that an arbitration clause covers all 
disputes concerning the investment treaty or investment law? 

As we have seen above, the arbitration clause in the Kyrgyz Foreign 
Investment Law covers disputes “concerning an investment,” whereas the 
arbitration clause in the Swedish Latvian investment treaty covers disputes 
“concerning … the treaty” (SwemBalt). Are these examples of two “standard” 
clauses? The arbitration clause in the treaty between the UK and the Czech 
Republic, similar to the Foreign Investment Law, covers disputes “in relation 
to an investment,” but, however, further limits, under the holding of the Nagel 
tribunal, its scope of application to disputes concerning those substantive 
Articles of the treaty mentioned in the arbitration clause. The arbitration 
clause in the treaty between Turkey and Pakistan covers disputes between 
the host state and an investor “in connection with his investment” (which meant, 
according to both parties to the Bayindir arbitration, that the existence of an 
“investment” had to be established for jurisdictional purposes). Moreover, 
the arbitration clauses of some other treaties arguably cover quantum only, 
and not liability. For example, the Chinese bilateral investment treaties, 
except for the handful Chinese treaties most recently concluded, (arguably) 
provide for arbitration concerning quantum, only. Needless to say, there are 
also many treaty arbitration clauses that in different ways deviate from the 
examples just given, which, at least on the face of them, may or may not in 
various ways limit the scope of the arbitral tribunal’s jurisdiction.67 

In this context, we recall Lindskog’s statement in his commentary to the 
effect that choices of words which semantically mean a limitation of the 

                                                           
67 To avoid any doubt; I am here dealing with arbitration clauses on arbitrations between the 
investor and the host state, only. Arbitration clauses, included in the treaties, on arbitrations 
between the signatory states may be worded in another, and sometimes wider way, than the 
former clauses. 
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scope of an arbitration clause ought not to hinder the applicability of the 
arbitration clause to all disputes on the legal relationships governed in the 
contract, unless there are unequivocal grounds for holding otherwise.68 Lindskog did 
not expressly refer to such a presumption in his separate opinion, and this 
may or may not have influenced his view in Petrobart. In any case, there 
must reasonably be a presumption that the parties to an investment treaty 
or investment law arbitration, or at least the signatory states, are 
sophisticated enough to formulate – and understand in some detail what 
follows from – the wording of the arbitration clause (whether or not they 
also make the distinction dealt with above between questions of law and 
questions of fact).  There might be good reasons not to extend the 
presumption here referred to by Lindskog and let it apply also outside the 
field of commercial arbitrations. At least, there are in dubio good reasons to 
let the wording of the arbitration clause carry more weight with respect to 
the jurisdictional determination in investment arbitrations, as the wording 
of the clause is in such cases the result of either negotiations between state 
parties to the treaty or the legislative process of a state legislature. 

The Supreme Court’s in dubio rule on the interpretation of the arbitration clause, 
and the (potential) exception to the doctrine of assertion on manifestly groundless 
allegations 

To sum up some of the above, it may be that the Supreme Court 
judgment should be understood as establishing an in dubio rule to the effect 
that, where the arbitration clause provides that disputes “concerning an 
investment” shall be settled by arbitration, and the substantive provisions of 
the investment treaty / foreign investment law / main agreement69 also 
contain an investment-requirement – which thus constitutes a fact of 
double relevance – the existence of an “investment” is not to be 
understood as a prerequisite of the arbitral tribunal’s jurisdiction.  The 
prerequisite of jurisdiction is only that the facts relied on by the claimant as 
constituting an “investment” qualify as an “investment” under the correct 
interpretation of the arbitration clause’s investment-requirement. 

Thus, if the relevant party or parties want also the existence of an 
“investment” to be a prerequisite of jurisdiction, this has to be clarified in 
some way in the arbitration clause. Perhaps, it would be clear enough to 
provide that the arbitral tribunal has jurisdiction to decide on an alleged 
expropriation of an investment, and on any other alleged breach of the 

                                                           
68 P. 203 et seq. 
69 I was recently involved in an investment arbitration, indirectly connected with the foreign 
investment law of the Republic of Uzbekistan, where the investor and host state entities had 
entered into a supplementing individual commercial contract, which also provided for 
substantive protection very similar to the protection usually found in investment treaties, and 
which – like the foreign investment law in question – provided for arbitration. 
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treaty / law / contract, and its consequences, or on any dispute under the 
treaty / law / contract, etc., only if an investment was actually made. 

In other words, as regards a jurisdictional provision in a contract / 
investment treaty / foreign investment law, which has an equivalent in the 
substantive provisions (such as the investment-provision of the arbitration 
clause contained in the Foreign Investment Law), the Supreme Court 
judgment likely means that the arbitral tribunal, when making the 
jurisdictional determination, shall assume the facts alleged by the claimant, 
unless it follows from the arbitration clause/arbitration agreement that the 
tribunal has jurisdiction only if the existence of those facts are proved. 
However, when it comes to the legal/contractual qualification of the alleged facts as 
meeting the jurisdictional requirement (such as the investment-requirement 
in Petrobart), the Supreme Court judgment likely means that the claimant’s 
qualification shall not be assumed or accepted for jurisdictional purposes.  

Moreover, it should be emphasised that the Supreme Court did not state 
that the tribunal, when making the jurisdictional determination, shall accept 
the claimant’s qualification of the alleged facts as an “investment,” unless that 
qualification is manifestly groundless or similar. As far as I can see, the judgment 
likely means that the tribunal shall itself interpret the scope of application of 
the arbitration agreement, without any room for any exception. Anything 
else would, to my understanding, probably be in conflict with what follows 
from – or the rationale behind – the fundamental provisions of Sections 34 
and 36 of the Arbitration Act on court review of arbitral tribunal’s rulings 
on jurisdiction made in an award. However, as regards the substantive 
provisions in a contract / investment treaty /foreign investment law, there 
may be an exception to the doctrine of assertion in Swedish arbitrations on 
manifestly groundless allegations, with respect to both matters of fact and 
matters of law. Thus, there may be such an exception, with respect to the 
factual question – i.e., whether the facts relied on by the claimant exist – as 
well as with respect to the question at law – i.e., whether that substantive 
provision of the main agreement / the foreign investment law / the 
investment treaty, covered by the arbitration clause, which the claimant 
relies on, applies to the facts relied on. 

I do not think any conclusion can be drawn from the Petrobart judgment 
as to whether the tribunal shall or shall not assume the facts relied on by the 
claimant if, for some reason, it is obvious that those facts cannot exist, or 
that the substantive provision relied on by the claimant, under the correct 
interpretation thereof, does not apply to those facts. The fact that this 
question was only touched upon in Justice Lindskog’s separate opinion, 
where he stated that it was not necessary to answer the question, indicates 
that the Supreme Court did not intend to express any opinon thereon. 
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In most commercial arbitrations, the operation of the doctrine of 
assertion is straightforward and natural, and the parties and the arbitrators 
probably do not even reflect on it. If it is common ground that the parties 
are bound by the main agreement, and by the arbitration clause included 
therein, and that all disputes concerning the main agreement are covered by 
the arbitration clause, normally, there is such a straightforward case. In such 
cases, it is natural that the arbitrators have jurisdiction under the arbitration 
clause as the claimant alleges that there are facts which entitle him under the 
main agreement, and that the arbitrators, when deciding on their 
jurisdiction, shall not examine whether those allegations are factually 
correct. Those allegations concern substantive issues to be examined on the 
merits of the case. However, if there is an exception on manifestly 
groundless allegations to the doctrine of assertion applicable to Swedish 
arbitration, as stated by Heuman, the arbitrators shall not, where that 
exception is applicable, examine the groundless allegations on the merits of 
the case.  The arbitrators shall then instead dismiss the arbitration for lack 
of jurisdiction. However, as we have seen above, Justice Lindskog stated in 
his separate opinion that it is not completely evident whether the arbitrators 
ought to dismiss the claims (for lack of jurisdiction) or to reject the claims 
on the merits, in such a case. 

It is clear, though, that there is no jurisdictional requirement in Swedish 
arbitration, which, as we have seen above, may be the case elsewhere, to the 
effect that the claimant has to present an “arguable case” or a “prima facie 
case,” or a case which meets any requirement of likelihood of final success 
on the merits, whether at law or on the facts, for the tribunal thus to have 
jurisdiction. Instead, in Sweden, as we have seen above, there is a slightly 
similar (potential) rule to the effect that the tribunal does not have 
jurisdiction if the claimant’s case is manifestly groundless. Needless to say, 
arbitration clauses normally (but not always) provide that “disputes” shall be 
settled by arbitration.70 Depending on the meaning attributed to “manifestly” 
groundless allegations, such allegations, even when disputed, might in an 
individual case be argued not to meet the arbitration clause’s requirement of 
a “dispute.”  

The investor-requirement, as distinguished from the investment-requirement 

It should be noted that the Supreme Court did not say anything about 
the investor-requirement in the arbitration clause of the Foreign investment 
Law, or the tribunal’s approach to that requirement. The Court only stated 
that the tribunal, when determining its jurisdiction, wrongly entered into a 
substantive examination of whether Petrobart made an investment within the 
meaning of the Foreign Investment Law.  
                                                           
70 Sometimes, the arbitration clause (also) provides that “claims” and/or differences or 
controversies, or similar, shall be settled by arbitration. 
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Under the Foreign Investment Law, “investment dispute” means any dispute 
between a “foreign investor” and the Kyrgyz Republic concerning a “foreign 
investment,” and an investment dispute between the Republic and a “foreign 
investor” shall be settled by arbitration. It is also provided that the Republic 
shall consent to the transfer of an investment dispute to arbitration, and 
that a “foreign investor’s” agreement may be given at the moment of 
application for arbitration. The tribunal held, as we have seen, both that 
Petrobart had to be a “foreign investor” and that the dispute had to concern a 
“foreign investment,” also as matters of fact, for the tribunal to have 
jurisdiction. Petrobart was found by the tribunal to be a foreign investor 
within the meaning of the Foreign Investment Law. It was because 
Petrobart was found not to have made an “investment” that the tribunal 
dismissed the arbitration for lack of jurisdiction. 

Thus, Petrobart had no reason to challenge the tribunal’s finding on the 
investor-requirement in court.  But what would the Supreme Court likely 
have held on that requirement, had it been subjected to the Court’s 
considerations in Petrobart? Would it have been enough for Petrobart to 
allege facts, which, if proved, constituted an “investor,” or would it also 
have been necessary for Petrobart to prove the existence of those facts, for 
the tribunal to have jurisdiction? In my view, most probably, under the 
correct interpretation of the investor-requirement included in the 
arbitration clause – and included in the Republic’s offer to arbitrate – 
Petrobart would have had to be an “investor” for the tribunal to have 
jurisdiction. I do not believe that the Supreme Court judgment in Petrobart 
leads to any other conclusion on this issue. 
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